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: October 17,2001
Thomas C. Tumey, P.E.
New Mexico State Engineer
P.O. 25102
Santa Fe, NM 87504-5102

Re:  San Juan Water Commission’s Applicatioﬁ to Appropriate Surface Water
Dear Mr. Tumey |

The Navajo Natlon is in receipt of a copy of the San Juan Water Comnussmn 5 Application
for Permit Pursuant to NMSA § 72-5-33 (“Application™) and the accompanying letter filed with the
Office of the State Engineer on January 29, 2001. Notwithstanding the fact that this matter has not
been published pursuant to NMSA § 72-5-5(A), by this letter the Navajo Nation obJects tothe

" Application. The Application should be denied for several reasons. |

‘As a prelumnary matter, the State Engmeer should take notice of the fact that the 1995
amendments to NMSA § 72-5-33 was drafied by and supported by the San Juan Water Commission
(“Commission”). No applications have been made by any other entity under the provisions of this
section since the legislation was intended to apply solely to the San Juan Water- Commission.
Therefore, any amblgmnes concerning NMSA § 72-5-33, or any questions concerning its
apphcabﬂlty to the proposed Apphcatlon should be construed against the Comzmssmn '

1. The Ammas—La Plata Project Has Not Been Deauthorized; Therefore, the Water.

Sought by the Commission Has Not Been Returned to the State of New Mexncol :
Pursuant to NMSA § 72-5-33.

The San Juan Water Comm1ssmn seeks to appropriate water pursuant to NMSA § 72-5 -33;
however, the provisions of that section specify that water withheld for federal reclamation prOJects
becomes public water subjectto general appropriation only if the planned federal reclamation project
will not be constructed. The provisions of that section do not become effective unless “the United
States Congress, the Secretary of the Interior or a court of competent jurisdiction, in a nonappealable
final judgment, determines that the planned federal reclamation project will not be constructed.”
NMSA § 72-5-33(A)(2). None of those conditions have occurred. The Application is premised on
the assumption that Congress deauthorized the features of the Animas-La Plata Project (“ALP”) that

' would have utilized the 15,080 acre-feet per year. Opponents of ALP asked Congress to deauthorize

the project as part of the Colorado Ute Water Rights Settlement Act of 2000; S. 2508 and H.R. 4577, -
approved December 15, 2000." Congress declined to deauthorize the project; indeed, the
Commission concedes that Congress specifically noted that the authorized project facilities constitute
the “Animas-La Plata Project.” Since there has been no determination that the project “will not be
constructed” pursuant to NMSA § 72- 5-33(A)(2) the Application must be denied. -
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2. Portions of the Water Held by Permit No. 2883 Were Intended for the Navajo Nation. -

The water held by Permit No. 2883 was designated for the Animas-La Plata Project. The San
Juan Water Commission and the Navajo Nation were both intended beneficiaries of ALP as
previously conceived and as authorized by Congress. In the project desctibed in the 1996
Supplement to the Final Environmental Impact Statement for ALP, Navajo Nation was to receive
7600 acre-feet and the San Juan Water Commission was to receive 30,800 acre-feet of the annual -
project water supply. Under the modified ALP, as authorized by Congress, each of the participants
agreed to reduce their water supply so that the overall project depletion would not exceed 57,100
acre-feet per year, the depletion previously approved by the U.S. Fish & Wildlife Service pursuant

. toits Biological Opinion dated October 25,1991, As aresult, the Navajo water supply was reduced
-~ t0 4680 acre-feet; with an annual depletion of 2340 acre-feet. The water for the San Juan Water .
- Commission was reduced to 20,800 acre-feet with an annual depletion of 10,400 acre-feet. Thus,

at least 2920 acre-feet of the water remaining in Permit No. 2883 was reserved for the Navajo
Nation. In addition, because the Navajo Nation’s ALP water supply was reduced by a greater
percentage than the supply for the San Juan Water Commission (38.42% versus 32.47%), the Navajo .
Nation should be entitled to a greater amount of the undeveloped water held by Permit No. 2883.

* The Commission should not be permitted to “grab™ all the water remaining under Permit No. 2883.

3 The Proposed Appropriation Is Not Consistent with Permit No. 2883.

Permit No. 2883 authorizes the United States to apprbpriate 49,510 acre-feet per yéar to
irrigate 20,600 acres of land as described in the Explanatory Statement attached to the original

" permit. The Commission’s Application is for water to be used for “Municipal and Industrial

purposes,” inconsistent with the purpose of Permit No. 2883. NMSA § 72-5-33 does not authorize
the entity seeking the appropriation to change the place and purpose of use of the water. Moreover,
Permit No, 2883 limits the water supply to the Animas and La Plata Rivers. -The proposed
Application seeks to include the San Juan River as a water supply. NMSA § 72-5-33. does not
authorize the application to change the water supply from the original permit. _

4.  The Commission has not Demonstrated a Need for the Proposed Applicatibn-. ]

‘Neither the Application nor the accompanying letter make any reference to an actual need
for the water sought to be appropriated. In fact, the Application states that the Commission “will
hold the water rights described in this application until such time any Joint Powers Agreement -
signatory party demonstrates the need for a portion of this water.” It is axiomatic that no application = -
to appropriate water can be granted without a showing that the water will be put to beneficial use.
N.M. Const., art. XV1 § 3; State ex rel. Erickson v. McLean, 62 N.M. 264,308 P.2d 982 (1957). Not
only has the Commission failed to demonstrate a need for the water, the Commission will receive
20,800 acre-feet of additional water as a result of the recent legislation authorizing the construction
of the Animas-La Plata Project. The proposed application is nothing more than an attempt to “grab”
additional water, The Commission is nota municipality; nevertheless, municipalities are not entitled
to water greatly in excess of their current needs.- Jicarilla Apache Tribe v. United States, 657 F.2d
1126 (10® Cir. 1981). The San Juan Water Commission’s application is based on mere speculation,
not on reasonable beneficial use. - - a
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5. The Proposed Approprlatlon is not Consistent with the Public Welfare of the State and |

the Conservation of Water within the State, -

Notwithstanding the prowsxons ofNMSA § 72-5-33 (C)(Z), the proposed appropnat:on isnot

consistent with the public welfare of the State and the conservation of water within the State. The

Navajo Nation has substantial reserved, historical, and appropriative water rights to the San Juan
River that have not been fully quantified. Setﬂmg the water rights of the Navajo Nation would
provide certainty for water resource management in the San Juan Basin and would be otherwise
beneficial to all water users in the basin, if not the State of New Mexico. Most Indian water.
settlements have been premised on the partial relinquishment of portions of the tribal entitlement in
exchange for tribal water development utilizing the remaining undeveloped water supply. See

generally Elizabeth Checchio & Bonnie R. Colby, INDIAN WATER RIGHTS - NEGOTIA’ImG THE -

FUTURE, 1993; Peter W. Sly, RESERVED WATER RIGHTS SETTLEMENT MANUAL, 1988, This
paradigm provides a mechanism for the protection of existing non-Indian water uses. The proposed
Application would reduce the available supply of undeveloped water that could be used as part of
a water rights settlement with the Navajo Nation. Thus, the proposed App[xcatlon could hamper the .
ability to settle the water rights claims of the Navajo Nation, contrary to the public welfare of the
State of New Mexico and the San Juan River basm

In addmon, the pubhc welfare of the State and the conservation of water within the State
would not be served by allowing the San Juan Water Commission to “hold the water rights . . . . until
such time any Joint Powers Agreement signatory party demonstrates the need for a portion of this
water.” Holding water rights for speculative purposes is contrary to N.M. Const., art. XVI § 3.

6. NMSA § 72-5-33 Unconstitutionally Deprives the State Engineer and the Court of
Authority to Determine whether the Apphcatlon is in the Public Welfare and
Cons:stent with Water Consewatlon : -

. The State Engmecr is charged with the responsibility to determine ifa proposed apphcatmn
to appropriate water is in the public welfare of the state and not contrary to the conservation of water -
in the state. NMSA § 72-5-6. The provisions of NMSA § 72-5-33(C)(2) usurp the State Engineer -

. of this authority by creating a presumption that such appropriation is consistent with the public

welfare of the state and the conservation of water within the state, NMSA § 72-5-33(C)(2) violates
N.M. Const., art. Il by infringing on the power of the State Engineer to determine whether a
proposed application to appropriate water is in the public welfare of the state and not contrary to the
conservation of water in the state pursuant to NMSA § 72-5-6, or if such appropriation is cons1stent
with the requlrements of beneficial use pursuant to N.M. Const., art XVI§3.. :

Moreover, because all appeals to the district court from a decision’ of the State Engmeer :

. felatmg to water rights are heard de novo pursuant to N.M. Const., art. XVI § 5, the provisions of
"NMSA § 72-5-33(C)(2) usurp the authority of the courts to make determinations pursuant to NMSA

§ 72-5-6 and N.M. Const., art. XVI § 3. NMSA § 72-5-33(C)(2) is a legislatively created

presumption intended to alter the rules of evidence and persuasion before the New Mexico courts. -
The New Mexico Supreme Court has made it clear that the Supreme Court, not the state legislature, -
has superintending control over the courts pursuant to N.M. Const., art. Il and art. VI, § 3.
Ammerman v. Hubbard Broadcasting, Inc., 89 N.M. 307, 551 P.2d 1354, 1358 (1976). '
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In Arizona, the state leglslature attempted to modify the state water code by mandatmg that
certain water uses were presumed to be valid and that certain water rights filings were to be
presumed as frue.. The Arizona Supreme Court struck ‘down such legislative presumptions as
unconstitutional infringements with the adjudicatory powers of the judicial branch. San Carlos
Apache Tribe v. Superior Court, 193 Ariz. 195, 972 P.2d 179, 194-97 (1999). The attempt by the
New Mexico legislature to create presumptions under NMSA § 72-5-33 (C)(2) infringes W1th the
adjudicatory power of the State Engmeer and the New Mexzco courts.

7. NMSA § 72-5-33(B) Violates the Equa] Protection Provisions of the United States and

New Mexico Constitutions by Giving First Preference to Water Users Who have
Entered into Repayment Contracts with the Umted States. S

The provisions of NMSA § 72— -33(B)(1) state that first preference for any appropnanon of
“released water” shall be given to “water users who have contracted to receive such waters under a
repayment contract with the United States.” At the time this provision was enacted, the: San Juan
Water Commission was the only project beneficiary with a repayment contract for ALP water. More
importantly, the Navajo Nation, another project beneficiary, did not have a repayment contract. Nor

~ was it likely that the Navajo Nation or any other Indian tribe would have a repayment contract with
- the United States since the costs associated with the development of Indian water projects are
generally deferrable or non-reimbursable to the United States. .In this instance, that is exactly what

Congress provided for in the recent legislation authorizing the construction of ALP. NMSA § 72-5-
33(B)(1) gives clear preference to the San Juan Water Commission to appropriate this water over

~ the Navajo Nation, in violation of Article XIV of the Umted States Constitution and Article II § 18
. of the Consututlon of New Mexico. '

8. NMSA § 72-5-33(B) Violates the Equal Protection Provisions of the United States and

. New Mexico Constitutions by Giving Priority Date Preference to Water Users Who
have Entered into Repayment Contracts with the United States.

The provisions of NMSA § 72-5-3 3(B)(3) state that appropnatlon of water under that section
“by water users under a repayment contract shall bear the priority date of the original notice to .
appropriate such water.” Those entities without a repayment contract, such as the Navajo Nation,
are not afforded this benefit. For the reasons stated above, this provision violates gives clear
preference to the San Juan Water Commission to appropriate this water over other entities, including
the Navajo Nation, in violation of Article XIV of the Umted States Constltutlon and Article]l, § 18

of the Constltutlon of New Mexico.
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9. The Provisions of NMSA § 72-5-33(D) Do Not Cure the Problems wnth the Proposed
Application or the Statutory Prowsmns of NMSA § 72-5-33.

- The provisions of NMSA § 72- 5-33(D) state that nothing in that sectlon “shall aﬂ‘ect the
water rights of any senior appropriators in New Mexico or any Indian tribe.” As demonstrated
above, the proposed application adversely affects the water ri ghts of the Navajo Nation by giving the
Commission an earlier priority date for its ALP water and by giving the Commission preferential
access to the water subject to Permit No. 2883. It also adversely affects the interests of the Navajo
Nation, and all other water users in the San Juan River basin, by making less water ava.llable fora
settlement. The provisions of NMSA § 72-5-33(D) are merely pabulum that do not cure any of the
objections stated herem

Conclusion: For the above stated reasons, the appllcahon of the San Juan Water Commlssmn :

~ should be denied.

The Navajo Nation reserves all rights to assert addl'uonal objectlons to the proposed '

Respe submi ' :
: MATI EPARTMENT OF JUSTICE
Staniey M. Pollack / | :

Water Rights Counsel

- application.

Xe: L. Randy Klrkpatnck, Executive Director
* San Juan Water Commission
800 Municipal Drive
Farmmgton, NM 87401
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- IMPORTANT—READ INSTRUGTIONS 0!7 -B_j.CKﬁIEIiﬁl‘fflLLING OUT THI8 FoAaMm

1956 ¢

| e TE EMGINEFV. ;:;.:F[-'_:E
e e e STA SANU\ fE- o, -

NOTICE OF INTENTION TO MAKE FORMAL
' APPLICATION FOR PERMIT

, . .To Appropriate the Natural Public Surface Waters of the S;'taie of New Mexico

\ } Page_ 2883 ~ v -.u fov o " " " Filed In Book.__._,_.u_z N . Appl No._ 2883
. e . . ] et .
— ; . mree o
h 1. Date of recelpt of Notics of Intention._ May 1, 1856

(x} Formal spplication to ibe recelved on or before May 1, 1359

" 2% Nameof appllcant__State of New Mexico by 48, E, Reynolds, State Engineer

- Post Ottice. Santa Fe County of,__ Banta Fe State or__New Mexico

3. It lpplicant s & corporation give:
* (a) Date and place of ‘organization of corporation

(b} Amount of capital ‘stock, §_ " T (c) Amount paid fu §

(d) Names and addresser of directors

Quantity of uneppropriated water ¢claimed {ses nots on back)_ 49,510 (6n the Iand) acre-feet

(s} By direct diversion__ sec, It —(b) by storage acre-{eet
{and, or)

() Direct diveraion and storage as per planned Colorado-New Mexico, Animas -
La Platz Project, .. -

-

..
6.  Source of waler supply {a) Name of alream or watercourse ARiMmas and La Plata Rivers
(b) Which s & tributary ot Ban Juan River
L chauon of polnt of diversion or outlet from gtorage (It more than one, locats each):
. quarter of quarter
of saction b Township i Range N.M. P, M,
Points of diversion in Coloradec and New Mexico,
T L T R TP Sl 3z Ity 1l e e
L R I T T T -
4. To be used for_¥ull and supplemental irrigation purpoass.
bt g steel boertei Wi ol IRRIGATION -AND DOMESTIC USE
. o LR R IR T 1 U R e B AP i P ' P
(a) Number of acres to be irrigated, 20,800
{b) Described »s follows: . ID La Plata and Animas Valleys in San Juan County, New
Mexlico, as indicated in Animaes - La Plata Project atatus report Bureau of
~ \ - -Reclanation - November 1854, .

* ar

Foulaterbpe e . 0 of

Tt tha sl MANUPACTURING, sunNING, FOWER AND Lika FuRFUSES
L) - s s oyt :
{s) . Qnanu_ty of waler, .

'.'.“; ti, :to be uaod for

(b) Power to e gousrated — _ ) horse pawer (c). conduc(o_d by

A (givs approximats size and description of coaduit)y

.
feot tu fsngth from & polst In the quarter of
R 5 | S e (locate point of divarsion of outlst from storags)

seciion Township Rtange,
. o & poiat where water will be returned to siream undlminished In quantlly in the
quarter of section Township.

Rangs

(locate point of raturn)




8. - Further description of propoaed project'of ‘old works t5"bs amended or enlarged hereby:

9. References:

. 1, . - do solemnly awearf

that.._l have read the Toregoing statements and that the sgme are true to the bewmedga aod bejlef, .
. : Claimant. z yd =

Subacribed and aworn to belors me this — o LI TP 1 M.LhL A. D, 19

Notary Publlc.

-

- i

- .'3 LTI LN i

i, INSTRUCTIONS AND EXPLANATIDNS FOH FILLING TH!S FORM .- S '

- (Beo Manual of -Rovlaed- Ruies and- Reguiallom, Ssctlon on Genoral Principies of Appraprlation
e manl ol b nnd “Artlale ‘on Motice of Intenttnn.) .

*‘ . e e - .- Teew—— e v o3 M

This form shall be made out {n dupllcato and shall be lccompnnled by a tlllng foa of $10. 00 If the applicailon is to
" enlarge an existing project or to amend a permit, filt out this form to _cover only the enlarged on amended portion, then
state under Section 8 the dl.l.a necessary to,deflne the old works., , .. ;¢ oo - .

Yeoouckas - L L L

Secunn 1~ Thia section to be filled out by the Stata qu!neer. By Teed ot R 4
[7I LRI WS Pt A PR . % . . ~

Hecticn 2. Fill ln the name acd addreus of uxe anpilcant. """

‘Sectlon 3, If the appllcant 13a corporatlon, company or nrm, 111l out blanks under sactlon three. Glve date of {ilfug
cartificats of lncor;mra.uon with the Corporation Commlasion.™~ "~ "7 °

Section 4. The quanut:r of water to be ayproprlaled for irrigation pnrpnses should be stated In acre-feet. delivered on
the land, The amount o be used wholly or in part b; dlreg.} diverslon shall be noted after (a); that to be uaed wholly or
in part b:f storage, after (b). Under (c) give any addltionai informsdtion necessary to properly siate or define the use.

Iinportant: Except In the case of flood water projects, no direct diveraion io the irrigated landa may be made at a
.rata greatler tha.n 1 second loot for each 70 acres. lo no case may a righl be acquired for more water than can -be bene-

IR C)

ficially used upon the Irrigated ares. ot v
Secticn 5. \Each blank under thu secuon chall he ﬂllad out. i

« Bectlon 5. In & diract diverslon” nrojact. or'in t.ha ma ot dlveralon to an ot‘t—channel ranervoir, the point bf dlverulon
. 13 tha location of the canal headgates on the bank of the siream or water-course, If: water Is to bo stored behind & darm,.

PR T M

Al LY g

H

across the stream Itsell, the polat of diverslon then becomes the location of the ontlst gates from the reservoir. . Y .,
" If the polnt of diversion lles on.unsurveyed lands, It should be described as nearly as possible :hy' legal subdivision "a:.. \ o ‘
projecipd”’ from (he nesrest accepted goverbment survey. ) . iy '
. . Section 7. State all the purpoaes for which. the water i to be used. If for “Irrigistion and Domestic Usa- siate under
v (a) the total pumber of acres to be rrigated; under (b) the locatlon of Innds to be Irrigated. If for “Manufacturing, Miuing,,

Powaer, or Like Furpose”, till out'the atatlmenta under ‘that handlng. It water s to be used for several purposes, fil out;
ail bianks referriog to the durerunt purposas, .

Saction 8. QGlve here any addltlonal data necessary to describe the proposed works or oid works to bo amended or en.
larged hereby, * R

Bectlon 9. Giva references of & bank and merchant with whom applcant doea buelness or to whom he 13 known.

Claimant shail sign atfidavit to above siatemenis before & Nolary Public or other proper officlal qualified to adminis-
ter caths. '

Note: 1f additlonal space {s neceasary, use a ueparl.tu sheot of paper and aitach sccurely herata,
-t - .

AUALITY FALEE-SANTA FE’




